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SET-I

Question .1.) Discuss the legal provisions regrading the
capacity of parties to enter a contract in the Indian
Contract Act.

Answer.:- Navigating the Maze: Capacity to Contract in the Indian Contract Act

The Indian Contract Act, 1872, lays the legal framework for contractual obligations in
India. Within this framework, a crucial element ensuring fairness and informed
decision-making is the capacity to contract. This concept defines who can and
cannot enter into a valid contract, safeguarding vulnerable individuals and ensuring
responsible engagement in contractual agreements. Let's dive into the key
provisions regarding capacity to contract in the Indian Contract Act:
Section 11: The Threshold of Competence:
This section sets the baseline for contractual capacity, stating that only persons who
have attained the age of majority are competent to contract. In India, the majority
age is 18 years, thus establishing a legal barrier for minors (individuals below 18) to
enter into binding contracts. However, exceptions exist for specific situations like
contracts for necessaries (essential goods and services) supplied to minors with their
knowledge and consent.
Section 12: Soundness of Mind:
Beyond age, soundness of mind is another vital factor influencing contractual
capacity. According to Section 12, a person is considered of sound mind for
contracting purposes if they can:

« Understand the nature of the contract.

o Form a rational judgment as to its effects.

o Communicate their consent freely and intelligently.
This provision protects individuals with mental illnesses, intoxication, or temporary
states of impaired consciousness from entering into potentially disadvantageous
contracts.
Section 13: Persons of Unsound Mind:
This section clarifies that persons of unsound mind, including lunatics, idiots, and
persons who are deaf-mute from birth and who have never been able to understand
contracts, are incompetent to contract. However, the Act allows for contracts entered
into during lucid intervals, when the person regains temporary soundness of mind, to
be potentially valid.
Section 14: Persons Disqualified by Law:
Certain categories of individuals may be disqualified from entering into specific
contracts by other laws. For example, minors cannot bind themselves in contracts for
property deals, and alien enemies cannot enter into contracts during wartime. It's



crucial to consider relevant legal restrictions when assessing the capacity of parties
to contract in specific contexts.
Consequences of Lack of Capacity:
Contracts entered into by individuals lacking capacity are generally considered void
from the beginning, meaning they have no legal effect. This protects vulnerable
individuals from exploitation and ensures fairness in contractual dealings. However,
nuances exist depending on the type of contract and the involvement of other
parties. In certain cases, the contract may be partially enforceable or subject to
restitution of benefits received.
Implications and Importance:
Understanding the legal provisions regarding capacity to contract is essential for:
o Individuals: Protecting themselves from entering into disadvantageous
agreements due to age, mental state, or legal restrictions.
o Businesses: Ensuring the validity of their contracts and avoiding potential
legal disputes concerning the capacity of other parties.
o Courts: Making informed judgments regarding the enforceability of contracts,
upholding fairness and justice.
Beyond the Code:
While the Indian Contract Act provides a solid framework, real-world situations
involving capacity to contract can be complex. Mental health diagnoses, age
discrepancies, and varying degrees of impairment necessitate nuanced
assessments and potentially require expert medical or legal opinions. Consulting
legal professionals for guidance on specific circumstances remains crucial for
navigating the intricacies of this area of law.
By demystifying the legal provisions regarding capacity to contract, we gain a deeper
understanding of the safeguards in place to ensure responsible and informed
contractual engagement. This knowledge empowers individuals, protects vulnerable
groups, and promotes fairness within the Indian contractual landscape.
Question .2.) Distinguish between a contract of guarantee

and a contract of indemnity .
Answer.:- While both contracts of guarantee and indemnity involve promises to
secure another party's obligation, their nature and legal implications differ
significantly. Understanding these distinctions is crucial for individuals and
businesses entering into such agreements.
Nature of the Obligation:
o Contract of Guarantee: A guarantor promises to answer for the debt, default,
or miscarriage of another person (the principal debtor) who is primarily liable
to another party (the creditor). If the principal debtor fails to fulfill their



obligation, the guarantor becomes responsible for it. Think of it as a safety net
for the creditor in case the primary debtor falters.

o Contract of Indemnity: An indemnifier promises to keep another party (the
indemnitee) harmless from any loss, damage, or liability arising from a
specified event or action. Here, the obligation is not directly related to another
party's debt, but rather to potential consequences faced by the indemnitee.
Think of it as an insurance policy against future problems related to a specific
matter.

Liability:

o Contract of Guarantee: The guarantor's liability is secondary and contingent.
They are only liable if the principal debtor fails to fulfill their obligation.
Additionally, the guarantor's liability is generally limited to the amount
specified in the contract.

o Contract of Indemnity: The indemnifier's liability is primary and independent.
They are directly responsible for compensating the indemnitee for any loss or
damage, regardless of whether the principal debtor is also liable. There is no
inherent limit to the indemnifier's liability unless explicitly stated in the
contract.

Relationship with Principal Debtor:

o Contract of Guarantee: The guarantor's obligation arises separately from the
principal debtor's. They are not involved in the original contract between the
creditor and the principal debtor.

o Contract of Indemnity: The indemnifier's obligation often arises from the same
event or action as the principal debtor's liability. They may be directly involved
in the matter from which the indemnitee needs protection.

Examples:

o Guarantee: A bank guaranteeing a loan for someone is responsible for
repaying the loan if the borrower defaults.

e Indemnity: A construction company indemnifying a homeowner against any
injury or damage caused during renovations.

Choosing the Right Type:

The choice between a guarantee and an indemnity depends on the specific
circumstances and desired outcome. Guarantees are primarily used to secure credit
obligations, while indemnities are more versatile and can cover a wider range of
potential losses. Legal advice is recommended to determine the appropriate type of
contract for your specific needs.

Additional Considerations:



e Both contracts require clear and unambiguous language to avoid disputes
about their interpretation and scope.

o Certain legal formalities may be necessary for the validity of the contract, such
as witnessing or registration.

o Both contracts can be terminated under certain circumstances, such as
mutual agreement, material change in circumstances, or breach of contract by
one party.

By understanding the key differences between contracts of guarantee and indemnity,
individuals and businesses can make informed decisions when entering into such
agreements, ensuring clarity of intent and appropriate protection for their interests.

Question .3.) “ A contract of guarantee is a tri — parties
agreement * . Discuss .

Answer.:-

The statement "A contract of guarantee is a tri-party agreement" is not entirely
accurate. While some guarantee agreements may involve three parties, they are not
inherently tri-partite by nature. Let's explore the nuance:

Traditional Guaranty Contracts:

A classic contract of guarantee typically involves two parties:

e The creditor: The party to whom the debt or obligation is owed.

e The guarantor: The party who promises to fulfill the obligation if the principal
debtor (the party originally responsible) fails to do so.

This bilateral arrangement establishes a direct relationship between the creditor and
the guarantor, where the guarantor's liability kicks in only upon the principal debtor's
default.

Tri-Party Guarantee Agreements:

However, in some situations, additional parties might be involved:

e The principal debtor: The party primarily responsible for the obligation. While
not always explicitly mentioned, their presence is inherent to the guarantee
contract.

o The beneficiary: In some cases, a guarantee might be made for the benefit of
a third party who is not the creditor. For example, a parent might guarantee a
child's student loan, where the lender is the creditor, the child is the principal
debtor, and the child's education is the beneficiary.

With these additional parties, the guarantee agreement can indeed become a tri-
partite arrangement. However, it's important to remember that even in such cases,
the core interaction and liability flow are primarily between the creditor and the
guarantor.



Differentiating from Similar Agreements:
It's crucial to distinguish a contract of guarantee from other tri-partite agreements:

e Indemnity Agreement: While similar in purpose (offering protection against
another party's default), an indemnity agreement differs in that the indemnifier
directly compensates the indemnitee for any loss or damage, regardless of
the principal debtor's liability.

o Contract of Assignment: This involves the transfer of rights and obligations
under a pre-existing contract to a new party. While a guarantee might involve
shifting responsibility in case of default, it doesn't involve transfer of the
original obligation itself.

Understanding these distinctions is important for determining the nature of the
agreement, the parties' rights and obligations, and the potential consequences of
default or breach.



SET-II

Question .4.) Discuss the key principles and legal
protections by copyright law to copyright holders .

Answer.:- Copyright law stands as a critical pillar in protecting the intellectual
property of creators, granting them exclusive rights over their original works of
expression. Let's dive into the key principles and legal protections offered by
copyright law to copyright holders:

1. Originality and Fixation:

The foundation of copyright protection rests on originality, meaning the work must be
unique and independently created by the author. It should not be a mere copy or
derivative of another work. Additionally, the work must be fixed in a tangible medium
of expression, such as writing, sound recordings, films, or sculptures.

2. Exclusive Rights:

Copyright law grants the copyright holder a bundle of exclusive rights, including:

e The right to reproduce the work: This allows the owner to make copies of the
work in any format or medium.

e The right to create derivative works: This grants the owner the exclusive right
to adapt, alter, or modify the original work to create new versions.

e The right to distribute the work: This allows the owner to sell, rent, or lend
copies of the work to the public.

e The right to publicly perform or display the work: This allows the owner to
present the work in public through various means, like live performances,
screenings, or online distribution.

3. Fair Use:

While copyright grants exclusive rights, the principle of fair use allows limited use of
copyrighted material without infringing on the copyright holder's rights. This includes
uses for criticism, comment, news reporting, teaching, scholarship, or research.

4. Term of Protection:

The duration of copyright protection varies depending on the type of work. Generally,
works created by individuals last for the life of the author plus 70 years. Certain
works like anonymous or works for hire have different terms defined by law.

5. Enforcement and Remedies:

Copyright law provides legal options for protecting and enforcing the rights of
copyright holders. In case of infringement, the holder can:

« File a lawsuit seeking damages or an injunction to stop the infringement.

e Request seizure and destruction of infringing copies.

o Register their work with the copyright office for enhanced protection and
remedies.



Further Considerations:
Understanding copyright law's principles and protections empowers creators to:

« Control the use and dissemination of their work.

o [Earn income from licensing or exploiting their work commercially.

« Maintain the integrity and attribution of their work.
However, it's important to note that copyright law is complex and nuances exist
depending on the specific circumstances and type of work. Consulting with a legal
professional for specific situations is recommended.
Beyond the Basics:
The digital age has presented new challenges and considerations for copyright law.
Issues like online piracy, copyright in digital works, and the impact of online platforms
require ongoing evolution and adaptation of the legal framework. Staying informed
about these developments can help creators navigate the increasingly digital
landscape and protect their valuable intellectual property.
By understanding the key principles and legal protections offered by copyright law,
creators can safeguard their work, reap the benefits of their originality, and contribute
to the flourishing of creative expression in our society.

Question.5.) Discuss the key provision of the Competition
ACT 2002.

Answer.:-
The Competition Act, 2002, stands as a crucial piece of legislation in India, aiming to
maintain healthy competition in the market and protect consumers from anti-
competitive practices. Within its framework, several key provisions play a pivotal role
in achieving this goal. Let's delve into some of the most significant ones:
1. Prohibition of Anti-Competitive Agreements (Section 3): This provision forms the
cornerstone of the Act, explicitly prohibiting any agreement between enterprises that
causes or likely causes an appreciable adverse effect on competition within India.
This covers a wide range of practices, including:
o Cartels: Agreements between competitors to fix prices, restrict production, or
divide markets.
« Bid rigging: Collusion between bidders to manipulate the outcome of tenders
or auctions.
o Collusive bidding: Agreements not to bid against each other, leading to higher
prices for consumers.
o Exclusive dealing and tying arrangements: Forcing buyers to purchase only
from specific suppliers or tying the sale of one product to another.



Such agreements harm competition by limiting consumer choice, driving up prices,
and stifling innovation. The Competition Commission of India (CCI) has the power to
investigate and penalize businesses found guilty of these practices.
2. Abuse of Dominant Position (Section 4): This provision tackles the problem of
monopolies or dominant players in any market exploiting their position to harm
competition or consumers. Examples include:
o Predatory pricing: Selling products below cost to eliminate competitors.
o Refusal to deal: Refusing to supply essential goods or services to competitors
or customers.
e Imposing unfair or discriminatory conditions: Exploiting market power to
impose unequal terms on different customers or suppliers.
o Exclusive agreements: Limiting access to essential resources or facilities for
competitors.
The CCI can intervene and issue appropriate orders to prevent such abuses,
promoting a level playing field in the market.
3. Combinations (Mergers and Acquisitions) (Chapter VI): This provision regulates
mergers and acquisitions that may adversely affect competition. Transactions
exceeding certain thresholds require notification to the CCI, which reviews them for
potential anti-competitive effects.
The CCI might impose conditions on such mergers or even block them entirely if
they are deemed to significantly reduce competition or harm consumers. This
promotes careful consideration of mergers and acquisitions, ensuring they don't lead
to excessive market concentration.
4. Competition Advocacy (Section 44): This provision empowers the CCI to advocate
for policies and regulations that promote competition and prevent anti-competitive
practices. This includes collaborating with government agencies, conducting
research, and raising awareness about competition issues.
By proactively advocating for a competitive market environment, the CClI plays a
crucial role in shaping a framework conducive to long-term economic growth and
consumer welfare.
5. Enforcement and Penalties: The Act vests the CCI with extensive powers to
investigate potential violations, issue cease-and-desist orders, and impose
significant penalties on businesses found guilty of anti-competitive practices. This
ensures adequate deterrence and encourages compliance with the Competition Act.
These are just some of the key provisions of the Competition Act, 2002. Its
framework has significantly impacted the Indian business landscape, safeguarding
competition and fostering a fairer market environment for businesses and consumers
alike.



Understanding the nuances of these provisions empowers:
e Businesses: To comply with the Competition Act and avoid costly penalties.
e Consumers: To benefit from a competitive market with wider choices and
fairer prices.
o Policymakers: To design and implement effective competition policies for a
thriving economy.
As the market evolves and new business practices emerge, the Competition Act,
2002, and its key provisions remain vital for ensuring a healthy and dynamic
competitive environment in India.

Question.6.) Discuss the duties and power of an ¢ authorised

person ¢ under FEMA , 1999

Answer.:- The Foreign Exchange Management Act (FEMA), 1999, plays a
crucial role in regulating and facilitating foreign exchange transactions in India.
Within this framework, "authorized persons" hold significant weight, acting as
intermediaries between individuals, businesses, and the Reserve Bank of India (RBI)
in managing foreign exchange dealings. Let's delve into the key duties and powers of
an authorized person under FEMA:

Duties:

o Compliance with Regulations: Authorized persons must adhere to all
regulations and directions issued by the RBI pertaining to foreign exchange
transactions. This includes maintaining proper records, submitting required
reports, and ensuring transactions comply with prescribed limits and
procedures.

e Know Your Customer (KYC) Obligations: Similar to other financial institutions,
authorized persons must implement adequate KYC practices to verify the
identity and bonafide of their customers before engaging in any foreign
exchange transaction.

e Reporting Suspicious Transactions: They are obligated to report any
suspicious transactions that indicate potential money laundering or other
illegal activities to the Financial Intelligence Unit (FIU) or other designated
authorities as per provisions of the Prevention of Money Laundering Act
(PMLA).

« Facilitation of Transactions: Authorized persons act as facilitators, assisting
individuals and businesses in executing various foreign exchange
transactions like remittances, foreign currency exchange, and cross-border
investments within the permissible limits and guidelines set by the RBI.



o Dissemination of Information: They are responsible for disseminating relevant
information about foreign exchange regulations and procedures to their
customers and the public to ensure transparency and compliance.

Powers:

o Foreign Exchange Transactions: Authorized persons are empowered to
handle a wide range of foreign exchange transactions on behalf of their
customers, including:

o Importing and exporting foreign currency.

o Issuing and receiving traveller's cheques and foreign currency drafts.
o Processing remittances and foreign trade payments.

o Dealing in foreign securities and instruments.

e Account Opening and Maintenance: They have the authority to open and
maintain foreign currency accounts for individuals and businesses in
accordance with RBI regulations.

« Risk Management: Authorized persons can set internal risk management
frameworks to ensure sound practices in their foreign exchange operations,
mitigating potential risks for themselves and their customers.

o Delegation of Functions: Within prescribed limits, they can delegate certain
functions to subordinate staff after ensuring adequate training and compliance
with KYC and other regulatory requirements.

Types of Authorized Persons:
FEMA recognizes different categories of authorized persons based on their specific
business activities and permissions granted by the RBI:

o Authorized Dealers: These are typically banks and financial institutions
authorized to handle a wide range of foreign exchange transactions, including
money changing, trade finance, and foreign investments.

« Money Changers: They are licensed to buy and sell foreign currency notes
and coins within defined limits.

o Off-Shore Banking Units (OBUs): These are units of Indian banks located
overseas, catering to foreign exchange needs of international trade and
investment.

o Other Categories: The RBI may grant authorization to other entities like
exporters, importers, and tour operators to handle specific types of foreign
exchange transactions under defined conditions.

Importance of Authorized Persons:
Authorized persons play a critical role in the Indian foreign exchange market, serving
as vital links between the RBI and the public. Their duties and powers contribute to:



Facilitating Smooth Foreign Exchange Transactions: They provide convenient
and efficient channels for individuals and businesses to conduct legitimate
foreign exchange activities, contributing to economic growth and international
trade.

Maintaining Regulatory Compliance: Their adherence to RBI regulations helps
ensure financial stability and prevent illegal activities like money laundering,
protecting the integrity of the foreign exchange market.

Disseminating Information and Promoting Awareness: By sharing knowledge
and best practices, authorized persons create a well-informed ecosystem
where participants understand and comply with foreign exchange regulations.



